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DEBARMENT,  SUSPENSION  AND  IN¬ 
ELIGIBILITY  OF  CONTRACTORS  AND 

GRANTEES 

Administrative  Sanctions 

The  Derrartment  of  Housing  and  Urban 
Development  is  considering  amending 
Part  24  to  improve  procedures  by  which 
contractors  and  grantees  are  excluded 
from  participating  in  HUD  programs  be¬ 
cause  of  irresponsible  conduct  or  for 
other  good  reason.  Part  24  has  not  been 
amended  since  it  was  published  on  April 
30,  1971,  and  the  Departments  experi¬ 
ence  has  illustrated  a  need  for  certain 
changes  to  assure  that  these  procedures 
will  accomplish  their  intended  result  and 
will  serve  the  best  interests  of  the  gov¬ 
ernment  while  at  the  same  time  affording 
fairness  to  affected  persons.  Part  24 
would  be  amended  in  the  following  major 
respects. 

Section  24.10(b)  (3)  presently  provides 
that  the  api>ropriate  Assistant  Secretary 
shall  review  the  hearing  officer’s  initi^ 
determination,  (jlenerally,  the  Assistant 
Secretary  will  also  have  initiated  the  pro¬ 
ceeding.  The  order  that  the  reviewer  and 
the  initiator  not  be  the  same,  this  pro¬ 
vision  would  be  deleted  and  Section 
24.10(c)  (9)  would  provide  that  the  hear¬ 
ing  officer’s  determination  is  final  Tmless 
the  Secretary,  at  her  discretion,  reviews 
the  record  and  issues  an  opinion. 

Section  24.4(f)  presently  defines  the 
“Adverse  Information  Report”  which  is 
maintained  in  accordance  with  §  24.6. 
This  report  assists  various  Department 
offices  in  identifying  persons  whose  per- 
fcHmance  has  been  unsatisfactory  and 
thereby  enables  those  offices  to  follow  the 
auxiliary  enforcement  procedures  they 
are  permitted  to  adopt  imder  §  24.0(b). 
TTiese  auxiliary  procedures  and  author¬ 
ity  to  establish  them  would  be  recinded 
by  proposed  §  24.16.  For  example.  Un¬ 
satisfactory  Risk  Determinations  pro¬ 
vided  imder  §  200.200  would  no  longer 
exist.  Instead  new  procedures  under 
i  24.17  would  enable  Area  Office  Direc¬ 
tors  and  Regional  Administrators  to  in¬ 
voke  sanctions  applicable  within  their 
respective  Areas  or  Regions.  It  is  fdt 
that  this  change  would  afford  a  more 
conslst^t  approach  to  the  Department’s 
enforcement  program  as  a  whole,  and 
still  allow  enough  flexibility  to  meet  local 
situations.  One  procedure,  however, 
would  not  be  terminated  by  Section 
24.16:  it  specifically  retains  the  Mort¬ 
gagee  Review  Board’s  authority  to  with¬ 
draw  mortgagee  approval.  The  establish-' 
ment  of  that  Board  and  the  procedures 
for  withdrawing  approval  are  set  forth 
in  Part  25  of  this  Title,  and  their  con- 
tinuatiem  is  determine  advisable  in 
light  of  the  technical  nature  of  ttie 
actions  taken  under  that  Part. 

New  definitions — “Temporary  Denial 
of  Participation”  and  “Continual  Par- 
ticipaitlixx” — ^would  be  added  to  S  24.4  as 


PROPOSED  RULES 


Subsections  (h)  and  (1).  Temporary 
Denial  of  Particlpatkm  is  imposed  for  a 
specified  time  by  an  Area  Director  or 
Regional  Administrator  while  an  inves¬ 
tigation  is  pending  or  in  light  of  an  in¬ 
dictment  Continual  Participation  is  in¬ 
voked  by  Area  or  Regional  office  heads 
pending  corrective  action  to  be  taken  by 
the  contractor  or  grantee  Involved.  Both 
types  of  action  would  be  limited  to  the 
Area  or  Region  involved. 

In  the  t3i>ical  enforcement  process, 
suspension  is  imposed  during  investiga¬ 
tion,  which,  if  it  discloses  probably  vio¬ 
lation,  is  followed  by  a  Notice  of  Inten¬ 
tion  to  Debar.  In  certain  Instances. 
susp>ension  is  invoked  and  debarment 
pr(HX)6ed  in  a  single  notice  to  the  party 
who  is  entitled  to  request  simultaneous 
hearing  on  both  actions.  When  a  dd>ar- 
ment  hearing  is  requested  before  the  sus¬ 
pension  hearing  has  been  hdd,  HUD  may 
move  to  consolidate  the  two  proceedings. 
It  is  desirable,  therefore,  to  standardize 
the  debarment  and  suspension  larocedures 
as  much  as  practicable,  and  to  this  end. 
proposed  §  24.17,  setting  forth  temporary 
sanctions,  has  been  made  consistent  with 
both  debarment  and  suspension  actions 
wherever  possible. 

As  proposed,  §§  24.12(a)  (2)  and  24.9 
(a)  (4)  would  no  longer  require  deter¬ 
mination  that  an  action  is  in  the  best 
interest  of  the  Department  or  publ^ 
Section  24.5  makes  clear  that  the  pur¬ 
pose  of  Part  24  is  not  pimative  but  rather 
strictly  protective  of  the  public  and  gov¬ 
ernmental  interests.  Hence,  the  wording 
in  question  is  uimecessary,  for  it  adds  no 
protections  not  already  provided  by  the 
regulations,  the  separate  hearing  proce¬ 
dures,  and  the  underlying  guarantees  of 
due  process. 

Proposed  <5  24.4(a)  redefines  debar¬ 
ment  to  encompass  an  indefinite  period 
of  time  rather  than,  as  now,  a  period  to 
be  stated  in  the  hearing  officers’  deter¬ 
mination,  not  exceeding  three  years.  This 
change  renders  the  debarment  process 
more  responsive  to  the  pubUc  protection 
since  it  enables  the  debarment  period  to 
be  tailored  to  the  restitution  and  correc¬ 
tive  process  and  to  be  measured  in  light 
of  the  contractor’s  degrree  of  irresponsl- 
bUity. 

“Administrative  Sanctions”  would  be 
defined  for  the  first  time  in  §  24.4(J).  It 
means  broadly  any  Department  action 
which  limits  the  right  of  participation  in 
HUD  programs. 

Section  24.4(f)  has  been  amended  to 
include  architects,  engineers,  and  attor¬ 
neys  within  the  definition  of  contractors 
and  grantees. 

Section  24.5(c)  (1)  would  limit  the 
right  to  hearing  in  the  following  re¬ 
spects:  If  administrative  sanctions  and 
hearings  are  provided  by  statute  or  Ex¬ 
ecutive  order.  Part  24  does  not  apply; 
if  the  action  is  based  on  indictment  of 
a  party  or  if  a  party  is  named  as  an 
unlndlcted  coconspirator,  participation 
by  that  party  is  limited  to  the  submission 
of  briefs. 

Section  24.10(a)  (3)  has  been  expanded 
to  clarify  that  any  official  of  HUD  hav¬ 
ing  jurisdiction  may  initiate  an  admin¬ 
istrative  sanction  notwithstanding  the 


concurrent  jurisdiction  of  another  office. 

Seetkm  24.10(c)  (1)  would  m*ovlde  that, 
exc^  under  specified  conditions,  hear¬ 
ings  may  be  open  to  the  public  at  the 
discretion  of  the  hearing  officer. 

Reclsion  and  reinstatement,  now  set 
forth  under  S  24.10(b)  (4)  would  be  redes¬ 
ignated  subsection  (f),  and  would  pro¬ 
vide  that  when  two  requests  for  rein¬ 
statement  have  been  denied,  the  appli¬ 
cant  is  entitled  to  a  hearing.  Subsection 
(f)  would  also  establish  a  procedure  for 
consultation  between  Assistant  Secre¬ 
taries  and  other  primary  office  heads 
when  reinstatement  is  being  considered. 

Section  24.10  would  include  a  new  sub¬ 
section  (D  providing  for  Intervention  and 
for  setting  forth  the  rights  and  obliga¬ 
tions  of  intervenors.  A  new  subsection 
(j)  would  require  the  (General  Counsel  to 
maintain  and  make  available  to  the  pub¬ 
lic  a  current  schedule  of  all  matters  set 
for  hearing. 

Sections  24.7  and  24.8  would  no  longer 
cite  adverse  determinations  by  the  Sec¬ 
retary  of  Labor  under  the  "Walsh-Healey 
Act  (41  U.S.C.  35  et  seq.)  as  a  basis  for 
automatic  ineligibility.  Ihe  contracting 
officer  must  now  make  individual  pre¬ 
award  reviews  of  a  prospective  contrac¬ 
tor’s  Visibility  with  resp^  to  the  Walsh- 
Healey  Act,  and  these  citations  are  out 
of  date. 

Section  24.9(a)  (10)  would  add  con¬ 
viction  under  the  Organized  Crime  Con¬ 
trol  Act  of  1970  as  a  basis  for  debarment, 
and  i  24.10(a)  has  been  amended  cor- 
respcmdingly. 

Section  24.11  would  be  revised  to  con¬ 
form  to  Federal  Procurement  Regula¬ 
tions  under  24  CFR  1-1.605  (b)  fitMn 
which  tile  HUD  requirement  is  drawn. 

In  order  to  clarify  that  suspension 
periods  are  not  dependent  on  Justice  De¬ 
partment  action  and  subsequent  legal 
proceedings.  Sections  24.13(a)  and  24.15 
(a)  (2)  would  apply  not  only  to  the  pe¬ 
riod  of  Investigation,  but  also  to  any  ad¬ 
ministrative  and  judicial  proceeding.  The 
objective  Is  to  dispel  any  doubt  that 
putment  action  even  when  no  judicial 
proceedings  are  forthcoming. 

References  to  the  “Office  of  Investiga¬ 
tion”  would  be  changed  to  “Office  of  the 
Inspector  General”  to  reflect  organiza¬ 
tional  change  within  the  Department. 

The  language  in  S  24.6(d)  imposing  a 
“for  ofllclal  use  only”  classification  on 
eligibility  lists  would  be  deleted  consist¬ 
ent  with  recent  Department  rulings  un¬ 
der  the  Freedom  of  Information  Act,  5 
U.S.C.  552. 

Section  24.3  would  be  amended  to  spe¬ 
cifically  include  former  HUD  employees 
among  those  subject  to  administrative 
sanctiims  under  this  Part.  This  amend¬ 
ment  embodies  a  recent  Department  De¬ 
cision,  Stephen  Namath,  Docket  No.  76- 
423-DB. 

Section  24.10  would  be  expanded  to 
provide  that  notice  of  Department  Action 
under  this  Part  would  be  furnished  to 
Interested  HUD  offices,  viz.  Office  of  In¬ 
spector  General  and  field  offices. 

Int^osted  persons  are  invited  to  par¬ 
ticipate  in  tills  rulemaking  by  submitting 
written  c<»nments,  data  and  views  to  the 
Rules  Docket  Clerk,  Office  of  the  Secro- 
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tary.  Room  10141, 451  7th  St.  SW.,  Wash¬ 
ington,  D.C.  20410.  Commraits  received 
on  or  before  December  27,  1976  will  be 
considered  before  fina,l  action  Is  taken 
In. this  proceeding.  The  proposal  may  be 
changed  In  light  of  the  comments  fe- 
ceived.  The  Department  recognizes  that 
this  comment  period  is  less  than  the  30 
days  usually  provided  for  public  partic¬ 
ipation;  however,  extensive  comment 
has  been  furnished  over  the  last  eight 
months  from  various  HUD  offices,  much 
of  which  reflects  imput  from  members  of 
the  public  concerned  with  these  regula¬ 
tions.  In  addition,  comments  received 
after  this  15  day  period  would  be  eval¬ 
uated  to  the  fullest  practical  extent  in 
considering  subsequent  amendment  of 
this  rule.  Copies  of  all  written  comments 
will  be  available  for  examination  by  in¬ 
terested  persons  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  address  listed  above. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to*this  pro¬ 
posed  rule.  A  copy  of  the  Environmental 
Finding  of  Inapplicability  is  available  for 
inspection  at  the  above  address.  The  De¬ 
partment  has  also  determined  in  accord¬ 
ance  with  OMB  Circular  A-107  that  this 
proposal  does  not  have  an  economic  im¬ 
pact.  A  copy  of  the  Econcnnic  Finding  of 
Inapplicability  is  also  available  for  in¬ 
spection  at  the  above  address. 

Accordingly,  it  is  proposed  to  amend 
24  CFR  Part  24  to  read  as  follows: 

PART  24 — DEBARMENT.  SUSPENSION. 
AND  INELIGIBILITY  OF  CONTRACTORS 
AND  GRANTEES;  ADMINISTRATIVE 
SANCTIONS 
Sec. 

24.0  Policy. 

24.1  Scope. 

24J  Authority. 

24.3  Applicability. 

24.4  Definitions. 

24.5  General. 

24.0  Establishment  and  maintenance  of 
lists  of  contractors  and  grantees 
subject  to  administrative  sanctions. 
24.7  Bases  for  entry. 

24A  Treatment  to  be  acceded  contractors 
or  grantees  subject  to  administrative 
sanctions. 

24.9  Causes  and  conditions  applicable  to 

determination  of  debarment. 

24.10  Procedural  reqxiirements  rtiating  to 

the  Imposition  of  debarment. 

24.11  SuEg>ension. 

24.12  Causes  and  conditions  under  which 

contractors  or  grantees  may  be 
suspended. 

24.13  Period  and  sc(^  oi  suspension. 

24.14  Restrictions  during  period  of  suspen¬ 

sion. 

24.15  Notice' suspension. 

24.16  Other  sanctions. 

24.17  Temporary  denial  of  participation; 

conditional  participation. 

Authobitt;  (Sec.  7(d),  of  the  Department 
o(  HUD  Act.  79  Stat.  670;  (42  UB.C.  3535 

(d)).) 

§  24.0  Policy. 

In  order  that  this  Department  may 
realize  the  goal  of  a  decent  home  and  a 
suitaUe  living  environment  for  every 
American  family,  it  is  necessary  that 
grants  and  cmitracts  awarded  by  the  De¬ 
partment  and  by  those  oititles  with 
whom  it  does  business  be  made  only  to 


those  contractors  and  grantees  which  can 
demcxistrate  that  Government  funds  will 
be  properly  utilized.  Department  policy 
requires,  therefore,  that  awards  may  be 
made  only  to  responsible  contractors  and 
grantees.  In  evaluating  past  performance 
of  participants  in  programs  administered 
by  the  Department,  as  well  as  other  rde- 
vant  aspects  of  the  record  and  status  of 
the  participants,  the  criteria  for  debar¬ 
ment  and  suspension  shall  be  uniform. 

§  24.1  Scope. 

nils  part  prescribes  procedures  relat¬ 
ing  to: 

(a)  The  debarment  of  contractors' and 
grantees  for  cause,  temporary  doilal  of 
participation  and  conditlcmal  participa¬ 
tion; 

(b)  The  suspension  of  contractors  and 
grantees  for  cause  under  prescribed 
conditions; 

(c)  The  placement  of  contractors  and 
grantees  in  ineligibility  status  when  they 
are  included  in  lists  which  make  their 
participation  in  federally  assisted  pro¬ 
grams  illegal; 

(d)  Reccmsideration  of  debarment, 
suspension,  and  ineligibility. 

§  24.2  Authority. 

This  part  is  issued  under  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

§  24.3  Applicability. 

(a)  This  part  applies  to  (1)  contracts 
in  accordance  with  41  (TFR,  Chapter  I, 
for  procurement  of  propterty,  nonpersonal 
services  (including  construction) ,  and 
personal  services  (41  C7PR  §  1-3.204) ;  (2) 
HUD  assisted  ccmtracts;  (3)  public  and 
private  organizations  and  individuals 
who  are  contractors  with  or  grantees  of 
the  Department  and  to  all  who  receive 
HUD  funds  directly  or  indirectly  from 
such  contractors  or  grantees;  (4)  par¬ 
ticipants,  or  contractors  with  partici¬ 
pants,  in  programs  where  HUD  is  or  will 
be  the  guarantor  or  insurer;  and  (5) 
former  HUD  employees. 

(b)  This  part  does  not  apply  to  (1) 
contracts  with,  or  grants  made  to.  owfi- 
ers  or  occupants  of  real  property  in  con¬ 
nection  with  the  acquisition  of  such  real 
property,  or  any  interest  therein,  by  a 
public  entity  for  a  HUD  assisted  program 
or  project  where  such  entity  possesses 
the  power  of  eminent  domain;  or  (2)  re¬ 
location  payments. 

§  24.4  Definitions. 

(a)  “Debarmwit”  means,  in  general, 
exclusion  from  participation  in  HUD 
programs  for  an  indefinite  period  of  time. 
Debarment  also  means  excluston  from 
participation  by  reason  of  ineligibility 
imder  regulations  of  the  Secretary  of 
Labor  pursuant  to  Executive  Order  11246, 
which  exclusion  continues  pending  elimi¬ 
nation  of  the  circumstances  for  which  it 
was  imposed. 

(b)  "Stispenslon”  means  a  disqualifi¬ 
cation  frcm  participation  in  HUD  pro¬ 
grams  for  a  temporary  period  ot  time 
because  a  contractor  or  grantee  is  sus¬ 
pected  upon  adequate  evidence  of  en¬ 
gaging  in  criminal,  fraudulent,  or  seri¬ 
ously  Improper  conduct. 


(c)  “Placement  in  ineligibility  status’* 
means  a  disqualification  from  p^lcipa- 
tion  in  HUD  programs  pending  the  elim¬ 
ination  of  the  circumstances  which  con¬ 
stitute  the  basis  for  imposition  of  the 
disqualification. 

(d)  “Affiliates.”  Business  concerns  are 
affiliates  of  each  other  when  either  di¬ 
rectly  or  Indirectly  one  concern  or  indi¬ 
vidual  formulates,  directs,  or  controls  the 
other  concern;  or  has  the  power  to  for¬ 
mulate,  direct,  or  control  the  other  con¬ 
cern;  or  has  the  responsibility  and  au¬ 
thority  either  to  prevent  in  the  first 
instance,  or  promptly  to  correct,  the 
offensive  conduct  of  the  other  concern. 
Business  concerns  are  also  affiliates  of 
each  other  when  a  third  party  is  simi¬ 
larly  situated  with  respect  to  both  con¬ 
cerns. 

(e)  “Consolidated  list.”  A  monthly 
publication  which  Includes  the  names  of 
contractors  and  grantees  who  may  not 
participate  in  Department  programs  be¬ 
cause  of  their  debarred,  suspended  or 
ineligible  status. 

(f )  “Contractors  or  grantees.”  Individ¬ 
uals  and  public  or  private  organizations 
that  are  direct  recipient  of  HUD  funds 
or  that  receive  HUD  funds  indirectly 
through  non-Federal  sources  including, 
but  not  limited  to.  borrowers,  builders, 
mortgagees,  real  estate  agents  and  brok¬ 
ers.  area  management  brokers,  or  those 
in  a  business  relationship  with  such  re¬ 
cipients  including,  but  not  limited  to, 
architects,  engineers  and  attomejrs;  aU 
participants,  or  contractors  wilh  partic¬ 
ipants,  in  programs  where  HUD  is  the 
guarantor  or  insurer;  and  Federally 
assisted  construction  contractors. 

(g)  “Rnancial  assistance.”  Assistance 
through  grant  or  contractual  arrange¬ 
ments;  assistance  in  the  form  of  locms, 
loan  guarantees  or  insurance;  and  in  ad¬ 
dition,  award  of  procurement  contracts, 
notwithstanding  any  quid  pro  quo  given 
or  whether  the  Department  gives  any¬ 
thing  of  value  in  retium. 

(h)  “Temporary  denial  of  participa¬ 
tion.”  Unless  taken  as  a  result  of  a  pend¬ 
ing  investigation  or  an  indictment  which 
gives  rise  to  susp^ision  of  the  contractor 
or  grantee,  a  temporary  denial  is  an  ex¬ 
clusion  from  HUD  programs  by  an  Area 
Office  Director,  Insuring  Office  Director 
or  a  Regional  Administrator  for  a  spec¬ 
ified  period.  The  denial  is  limited  in 
effect  to  the  jurisdiction  of  the  office  ini¬ 
tiating  the  action. 

(i)  “(Conditional  participation.”  An  ex¬ 
clusion  of  a  contractor  or  grantee  by  an 
Area  Director  or  a  Regional  Administra¬ 
tor  from  participation  in  one  HUD  pro¬ 
gram,  generally  pending  corrective  ac¬ 
tions  by  the  contractor  or  grantee.  The 
exclusion  is  limited  in  effect  to  the  jmis- 
diction  of  the  office  imposing  the  condi¬ 
tion. 

(j)  “Administrative  sanction.”  Any  ac¬ 
tion  by  the  Department  under  this  part 
which  is  a  limitation  upon  the  right  of  a 
contractor  or  grantee  to  participate  in 
Department  programs. 

§  24.4  Cen«al. 

(a)  Debarment,  suspension,  placement 
in  ineligible  status,  temporary  denial  of 
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participation  and  conditional  participa¬ 
tion  are  measures  which  may  be  Invc^ed 
by  offices  of  the  Department  either  to 
exclude  or  to  disqualify  contractors  and 
grantees  from  participation  in  Depart¬ 
ment  programs.  These  measures  sh^  be 
used  for  the  purpose  of  protecting  the 
public  and  are  not  for  punitive  pmposes. 

(b)  Department  action  to  exclude  or 
to  disqualify  contractors  and  grantees 
from  p^lcipation  in  its  programs,  or  to 
reconsider  such  measures,  shall  be  based 
upon  all  available  relevant  facts.  Depart¬ 
ment  investigation  required  to  elicit  such 
facts  and  related  evidence  shall  be  con¬ 
ducted  by  the  Office  of  the  Inspector 
General  or  by  such  other  office  as  has 
been  assigned  investigative  authority. 

(c)  Where  Department  action  results 
in  an  applicant’s  being  denied  financial 
assistance  on  the  basis  of  his  previous 
conduct  with  the  Department,  the  appli¬ 
cant  is  entitled  to  a  hearing  in  accord¬ 
ance  with  tliis  part,  except  that  (1)  in 
those  Departmental  programs  where  ad¬ 
ministrative  sanctions  and  hearings  are 
provided  by  Statute,  this  Part  24  shall 
not  apply.  (2)  where  the  action  is  based 
on  an  indictment  of  the  party,  or  an  un¬ 
indicted  coconspirator,  an  appeal  of  the 
action  is  limited  to  submission  of  writ¬ 
ten  briefs  to  the  hearing  officer. 

(d)  Where  a  party  has  been  adversely 
affected  by  Department  action  on  the 
grounds  that  he  Is  an  ’’affiliate”  the  hear¬ 
ing  on  this  issue  shall  be  consolidated 
with  the  hearing  of  any  of  the  principals. 

§  24.6  Establi«>hment  and  maintenance 
of  lists  of  contractors  and  grantees 
subject  to  administrative  sanctions. 

(a)  The  Inspector  General,  shall  be  re¬ 
sponsible  for  maintenance  and  consol¬ 
idation  of  Department  lists  relating  to 
administrative  sanctions.  He  shall  fur¬ 
ther  maintain  debarment  lists  of  other 
Government  agencies  which  this  De¬ 
partment  is  required  by  law  and  Execu¬ 
tive  Order  to  observe. 

lb)  Each  Assistant  Secretary,  Area 
Director,  Insuring  Office  Director  and 
Regional  Administrator  shall  advise  the 
Inspector  General  of  additions  or  dele¬ 
tions  to  be  made  in  the  lists  maintained 
by  the  Office  of  the  Inspector  General. 
Such  lists  shall  be  periodically  reviewed 
by  the  General  Counsel  to  assure  that 
the  criteria,  procedures,  and  standards 
Included  in  these  regulations  are  ob¬ 
served. 

(c)  The  Office  of  Insp>ector  General 
shall  in  cooperation  with  the  offices  of 
the  Department  and  the  Office  of  ADP 
Systems  Development,  establish  auto¬ 
mated  procedures  for  assuring  the  timely 
receipt  of  information  relative  to  up¬ 
dating  the  Consolidated  List. 

(d)  The  General  Counsel  shall  deter¬ 
mine  the  necessity  for  and  degree  of 
restriction  imposed  on  circulation  to 
non-Federal  entities  of  the  lists  main¬ 
tained  by  the  Office  of  the  Inspector 
General  and  correspondence  relating  to 
such  Usts.  If  the  General  Counsel  deter¬ 
mines  a  list  shall  be  so  restricted,  the 
Inspector  General  shah  distribute  such 
lists  as  determined  by  the  General 
Counsel. 


(e)  All  lists  shall  be  kept  ciurent.  Pro¬ 
cedures  for  Issiiance  of  notices  of  addi¬ 
tions  and  ddetions  shall  be  established 
by  the  Inspector  GeneraL  Each  Assist¬ 
ant  SecretaryT  Area  Director,  Insuring 
Office  Director  and  Regional  Administra¬ 
tor  shall  appoint  a  liaison  officer  respon¬ 
sible  for  providing  the  Office  of  the  In¬ 
spector  General  with  current  infor¬ 
mation. 

(f)  The  Consolidated  List  shall  show 
as  a  minimum  the  following  information 
where  apphcable:  (1)  the  names  of  those 
contractors  and  grantees  against  whom 
HUD  has  invoked  administrative  sanc¬ 
tions  (in  alphabetical  order)  with  appro¬ 
priate  cross  reference  where  more  than 
one  name  is  involved  in  a  single  trans¬ 
action;  (2)  the  basis  of  authority  for 
each  action;  (3)  the  extent  of  restric¬ 
tions  imposed;  and  (4)  the  name  of  the 
office  imposing  the  action,  where  appro¬ 
priate. 

(g)  The  Inspector  General  shall  ar¬ 
range  for  reproduction  and  distribution 
of  the  Consolidated  List.  Publication 
shall  be  in  accordance  with  entries  made 
under  S  24.7.  Distribution  of  such  list 
among  Department  employees  shall  be 
made  to  those  whose  duties  require  ac¬ 
cess  to  the  list  as  authorized  by  the 
Assistant  Secretaries,  Area  Directors, 
Insuring  Office  Directors  and  Regional 
Administrators  having  respective  Juris¬ 
diction  of  such  employees.  Names  of  en¬ 
tities  named  in  the  Consolidated  List 
will  be  available  upon  request. 

(h)  Procedures  for  submitting  requests 
for  information  contained  in  the  Consol¬ 
idated  List  and  distribution  of  such  in¬ 
formation  shall  be  established  by  the  Of¬ 
fice  of  the  Inspector  General  in  coopera¬ 
tion  with  the  Office  of  ADP  Systems 
Management  and  Operations. 

§  24.7  Rases  for  entry. 

Entry  shall  be  made  on  the  Consoli¬ 
dated  List  of  contractors  and  grantees  on 
the  following  bases: 

(a)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi¬ 
sions  of  section  3  of  the  Walsh-Healey 
Public  Contrsu:ts  Act  (41  U.S.C.  37), 
which  have  been  found  by  the  Secretary 
of  Labor  to  have  violated  any  of  the 
agreement  or  representations  required  by 
that  Act. 

(b)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi¬ 
sions  of  section  3  of  the  Davis-Bacon  Act 
(40  U.S.C.  276a-2(a) ) ,  as  found  by  the 
Comptroller  General  to  have  violated 
said  Act. 

(c)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi¬ 
sions  of  Part  5,  S  5.6(b)  of  the  regula¬ 
tions  of  the  S^wretary  of  Labor  issued 
pursuant  to  authority  granted  under  Re¬ 
organization  Plan  14  of  1950,  as  found 
by  the  Secretary  of  Labor  to  be  in  ag¬ 
gravated  or  willful  violation  of  the  pre¬ 
vailing  wage  or  overtime  pay  provision 
of  any  statutes  Including  the  following; 

(1)  Davis-Bacon  Act  (40  U.S.C.  276a). 

(2)  Anti-Kickback  Act  (18  U.S.C.  874, 
40  U.S.C.  276  b,C). 


(3)  The  Contract  Work  Hours  and 
Safety  Standards  Act  (40  UB.C.  327- 
330). 

(4)  National  Housing  Act  <12  U.S.C. 
1703). 

(5)  Hospital  Sxirvey  and  Construction 
Act  (42  U.S.C.  291). 

(6)  Airport  and  Airway  Development 
Act  of  1970  (49  U.S.C.  1701) . 

(7)  Housing  Act  of  1949  (42  U.S.C. 
1401). 

(8)  School  Survey  and  Construction 
Act  of  1950  (20  U.S.C.  251). 

(9)  Defense  Housing  and  Conummity 
Facilities  and  Services  Act  of  1951  (42 
U.S.C.  1501,  1591). 

(10)  Federal  Civil  Defense  Act  of  1950 
(50  App.  U.S.C.  2281(1)). 

(11)  Area  Redevelopment  Act  of  1961 
(42  U.S.C.  2518). 

(12)  Delaware  River  Basin  Compact 
(sec.  15.1,75Stat.  714). 

(13)  Health  Profession  Educational 
Assistance  Act  of  1963  (sec.  721,  77  Stat. 
167). 

(14)  Mental  Retardation  Facilities 
Construction  Act  (secs.  10.  122,  13,  77 
Stat.  282,  284, 288) . 

(15)  Commimity  Mental  Health  Cen¬ 
ters  Act  (secs.  205,  77  Stat.  292). 

(d)  Those  listed  by  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
on  the  Contract  Ineligibility  List  which 
gives  the  names  of  contractors  and  gran¬ 
tees  who  have  been  declared  ineligible 
to  participate  in  Government  contract¬ 
ing  or  subcontracting  by  reason  of  non- 
compliance  with  the  Equal  Opportunity 
clause. 

(e)  Those  whom  the  Department  has 
determined  to  debar  or  suspend  in  ac¬ 
cordance  with  this  part. 

(f)  Those  determined  by  an  executive 
agency  in  accordance  with  section  3(b) 
of  the  Buy  American  Aet  (41  U.S.C.  10b 

(b))  to  have  failed  to  comply  with  the 
provisions  of  section  3(a)  of  that  Act 
under  any  contract  containing  the  spe¬ 
cific  provisions  required  by  said  section 
3(a)  and  made  by  the  agency  for  con¬ 
struction,  alteratl(m,  or  repair  of  any 
public  building  or  public  work. 

§  24.8  Treatment  to  be  accorded  con¬ 
tractors  or  grantees  subject  to  ad¬ 
ministrative  sanctions. 

(a)  Total  restrictions.  Department 
funds  shall  not  be  expended  for  financial 
assistance  to  a  contractor  or  grantee  that 
is  listed  on  the  basis  of  §  24.7  or  to  any 
concern,  corporation,  partnership,  or  as¬ 
sociation  in  which  the  former  contractor 
or  grantee  has  a  substantial  hiterest,  nor 
shall  bids  or  proposals  be  solicited 
therefrom. 

(b)  Partial  restrictions.  Where  an  Area 
Director,  Insuring  Office  Director  or  a 
Regional  Administrator  has  authority  to 
Initiate  actions  for  temporary  denial  of 
participation  or  conditional  participa¬ 
tion,  restrictions  concerning  use  of  De¬ 
partment  fimds  for  financial  assistance 
to  a  contractor  or  grantee  shall  apply 
only  within  the  territory  of  authority  for 
the  respective  regional,  insuring,  or  area 
office. 

(c)  Restrictions  on  subcontracting. 
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Where  a  contractor  or  grantee  listed  on 
the  Consolidated  List  Is  pr(^)osed  as  a 
subcontractor,  the  contracting  of&cer  or 
program  ofBcer  should  prohibit  or  decline 
to  approve  subcontracting  with  that  con¬ 
tractor  or  grantee  unless  It  Is  determined 
by  the  Department  to  be  clearly  in  the 
best  interest  of  the  Government  to  do  so. 

§  24.9  Causes  and  conditions  applicable 
to  determination  of  debarment. 

Subject  to  the  following  conditions,  the 
Department  may  debar  a  contractor  or 
grantee  in  the  public  interest  for  any  of 
the  following  causes: 

(a)  Causes.  (1)  Conviction  for  commis¬ 
sion  of  a  criminal  offense  as  an  Incident 
to  obtaining  or  attempting  to  obtain  a 
public  or  private  contract,  or  subcontract 
thereimder,  or  in  the  performance  of 
such  contract  or  subcontract. 

(2)  Conviction  under  the  Federal  Anti¬ 
trust  Statutes  arising  out  of  the  submis¬ 
sion  of  bids  or  proposals. 

(3)  Violation  of  contract  provisions,  as 
set  forth  below,  of  a  character  which  is 
regarded  by  the  Department  to  be  so  seri¬ 
ous  as  to  justify  debarment  action: 

(I)  Willful  failure  to  perform  in  ac¬ 
cordance  with  the  specifications  or  with¬ 
in  the  time  limit  provided  in  the  con¬ 
tract; 

(II)  A  record  of  failure  to  perform,  or 
of  unsatisfactory  performance,  in  ac¬ 
cordance  with  the  terms  of  one  or  more 
contracts:  Provided,  that  such  failure  or 
unsatisfactory  performance  has  occurred 
within  a  reasonable  period  of  time  pre¬ 
ceding  the  determination  to  debar.  Fail¬ 
ure  to  perform  or  xmsaUsfactory  per¬ 
formance  as  a  contractor  cau^  by 
events  beyond  the  control  of  the  firm  or 
individual  which  were  not  reasonably 
foreseeable  shall  not  be  considered  to  be 
a  basis  for  debarment; 

(iii)  Violation  of  the  contractual  pro¬ 
vision  against  contingent  fees; 

(iv)  Payment  or  acceptance  of  a  con¬ 
tingent  fee.  which  is  paid  In  violation  of 
a  contractual  or  statutory  provision 
against  contingent  fees;  and 

(v)  Vicriation  of  the  contractual  pro¬ 
vision  requiring  affirmative  action  to  pro¬ 
vide  equal  opportunity  in  the  partici¬ 
pant’s  own  employment  practices. 

(4)  Any  other  cause  of  such  serious 
compelling  natiire,  affecting  responsibil¬ 
ity,  as  may  be  determined  by  the  appro- 
miate  Assistant  Secretary,  to  warrant 
debcument. 

(5)  Violation  of  any  law,  regulation,  or 
procedure  relating  to  the  applicatlMX  for 
financial  assistance,  insurance,  or  guar¬ 
antee  or  to  the  performance  of  obliga¬ 
tions  Incurred  pursuant  to  a  grant  of  fi¬ 
nancial  assistance,  or  condlti(mal  or  final 
commitment  to  insme  or  guarantee. 

(6)  Making  or  procuring  to  be  made 
any  false  statement  for  the  purixise  of  In- 
fiuenclng  In  any  way  the  action  of  ther 
Department. 

(7)  Debarment  by  some  other  execu¬ 
tive  agency. 

(8)  Those  found  by  the  Secretary,  af¬ 
ter  hearing  and  in  accordance  with  iHt>- 
oedural  requirements  of  imidemeiHing 
regulations,  to  have  violated  Title  VI  of 
the  avll  Rights  Act  of  1964.  (Tltte  VI 
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and  Implementing  regulatl<ms  limit  a 
withholding  of  financial  assistance  to 
the  particular  program,  or  part  thereof, 
where  the  noncompliance  occurred.) 

(9)  Those  found  by  the  Secretary  to 
have  violated  any  rule,  regiilation  or  pro¬ 
cedure  issued  or  adopted  pursuant  to  Ex¬ 
ecutive  Order  11063,  or  any  nondiscrimi¬ 
nation  provision  Included  in  any  agree¬ 
ment  or  contract  pursuant  to  any  such 
rule,  regulation,  or  procedure, 

(10)  Conviction  under  the  Organized 
CMme  Control  Act  of  1970,  18  UJ3.C. 
1961  et  seq.  or  conviction  for  the  cmn- 
mlssion  of  the  offense  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or  de¬ 
struction  of  records,  receiving  stolen 
property,  or  any  other  offense  Indicating 
a  lack  of  business  Integrity  or  honesty, 
which  seriously  and  directly  affects  the 
question  of  present  responsibility. 

(11)  Those  who  have  failed  to  pay 
their  debts  to  the  Department  within  a 
reasonable  period  of  time  after  a  writ¬ 
ten  demand  for  payment  has  been  made 
in  accordance  with  4  CFR  Part  102, 
Standards  for  the  Administrative  Collec¬ 
tion  of  (Claims  and  implementing  HUD 
regulations  in  Part  17  of  this  Title. 

(b)  Conditions.  (1)  The  existence  of 
any  of  the  causes  set  forth  in  paragraph 

(a)  of  this  section  does  not  necessarily 
require  that  a  contractor  or  grantee  be 
excluded  from  departmental  programs. 
In  each  instance,  whether  the  offense  or 
failure,  or  inadequacy  of  performance,  be 
of  a  criminal,  fraudulent,  or  other  serious 
nature,  the  decision  to  debar  shall  be 
made  within  the  discretion  of  the  De¬ 
partment  and  shall  be  rendered  in  the 
best  Interest  of  the  Government.  Like¬ 
wise.  all  mitigating  factors  may  be  con¬ 
sidered  in  determining  the  seriousness 
of  the  offense,  failure  or  inadequacy  of 
performance,  and  In  deciding  whether 
the  Administrative  Sanction  Is  war¬ 
ranted. 

(2)  TTie  existence  of  a  cause  set  forth 
In  paragraph  (a)  (1)  and  (2)  of  this  sec¬ 
tion  shall  be  established  by  criminal 
conviction  by  a  court  of  competent  jur¬ 
isdiction.  In  the  event  that  an  appeal 
taken  from  such  conviction  results  in 
a  reversal  of  the  conviction,  the  Admin¬ 
istrative  Sanction  may  be  removed  upon 
the  party’s  request  for  reinstatement 
unless  other  cause  for  an  administrative 
sanction  exists. 

(3)  The  existence  of  a  cause  set  forth 
in  paragraph  (a)  (3),  (4).  (6),  (7),  and 
(8)  of  this  S  24.9  Shan  be  established 
upon  the  evidence  presented  as  deter¬ 
mined  by  the  Department  and  consist¬ 
ent  with  pertinent  statutes  and  regula¬ 
tions. 

(c)  Period  and  scope  of  debarment. 

(1)  Debarment  may  Include  all  known 
affiliates  of  a  contractor  or  grantee. 

(2)  Debcument  of  a  contiractor  or 
grantee  shall  be  for  any  Identified  term. 

(3)  Debarment  of  an  organization  or 
Individual  for  failure  to  comply  with  the 
provisions  of  Executive  Order  11246  on 
Equal  Employment  Opportunity  or  Title 
VI  of  the  Chrn  Rights  Act  of  1964,  shall 
continue  until  removed  In  accordance 
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with  those  authorities  and  applicable  reg¬ 
ulations. 

§  24.10  Procedural  requirements  relat¬ 
ing  to  the  impositum  of  debarment. 

(a)  Initiatlmi  of  action.  When  the  De¬ 
partment  seeks  to  debar  a  contractor  or 
grantee  (or  any  affiliate  thereof),  that 
party  shall  be  served  with  written  notice 
by  registered  or  certified  mail,  return  re¬ 
ceipt  requested,  from  the  Assistant  Sec¬ 
retary,  proposing  the  action;  (1)  stat¬ 
ing  that  the  action  is  being  considered, 
(2)  setting  forth  the  reasons  for  the  pro¬ 
posed  action,  and  (3)  indicating  that 
such  party  will  be  accorded  an  opportu¬ 
nity  for  a  hearing  If  he  so  requests  within 
10  days  frmn  his  receipt  of  notice,  and 
that  he  may  be  represented  by  coimsel. 
For  the  purposes  of  compliance  with  this 
section,  notice  shall  be  considered  to  have 
been  received  by  the  addressee  if  the 
notice  is  properly  mailed  to  the  last 
known  address  of  such  addressee.  Any  of¬ 
ficial  having  jurisdiction  may  initiate  a 
debarment  action,  notwithstanding  the 
concurrent  jurisdiction  of  another  office. 

(b)  Hearing.  (1)  Request  for  hearing. 
Any  contractor  or  grantee  that  has  been 
notified  of  a  proposed  action  is  entitled 
to  request  an  opportunity  to  bo  heard 
and  to  be  represented  by  counsel.  A  hear¬ 
ing  request  shall  be  made  in  writing  ad¬ 
dressed  to  the  official  proposing  the  ac¬ 
tion.  If  at  the  end  of  such  10  day  period 
no  request  has  been  received,  It  may  be 
ass\un^  that  an  opportunity  to  be  heard 
Is  not  desired,  and  such  official  may  pro¬ 
ceed  to  make  a  final  determination  and 
so  notify  the  Interested  party. 

(2)  Notice  of  Hearing.  Upon  receipt  of 
a  request  for  an  opportunity  to  be  heard, 
the  Hearing  Officer  shall  arrange  a 
prompt  and  timely  hearing.  Notice  of  the 
time  and  place  of  such  hearing  shall  be 
in  writing,  transmitted  by  registered 
mail,  return  receipt  request^,  and  shall 
Include  a  statement  indicating  the  na¬ 
ture  of  the  proceedings  and  their  pur¬ 
pose.  It  shall  be  within  the  dlscretlcm  of 
the  Hearing  Officer  to  determine  the 
hearing  place.  In  determining  the  hear¬ 
ing  place,  the  Hearing  Officer  shall  con¬ 
sider  the  convenience  of  the  parties  and 
the  public  interest. 

(c)  Hearing  Procedures.  (1)  At  the 
discretion  of  the  Hearing  Officer,  hear¬ 
ings  may  be  open  to  the  public  upon  re¬ 
quest  except  where  Issues  of  National  se¬ 
curity,  trade  secrets  and  personal  pri¬ 
vacy  are  present. 

(2)  Hearings  shall  be  conducted  by  a 
Hearing  Officer  of  the  Department  who 
shall  be  responsible  for  the  fair  and  ex¬ 
peditious  conduct  of  proceedings. 

(3)  The  Department  shall  be  repre¬ 
sented  by  the  General  Counsel  or  his 
designee. 

(4)  A  transcribed  record  shall  be  made 
of  the  proceeding  and  shall  be  made 
available  to  the  parties  upon  request. 

(5)  Counsel  for  the  D^>artment  shall 
proceed  first  with  an  opening  statement 
to  be  followed  by  Appellant’s  opening 
statement.  Either  party  may  waive  this 
right. 

(6)  An  witnesses  shaU  testify  under 
oath  or  affirmation.  D^iartment  wit¬ 
nesses,  if  any,  shaU  be  first  caUed  and 
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niay  be  cross-examined  by  AiHieilant. 
Appellant’s  witnesses  may  also  be  cross- 
examined. 

(7)  Counsel  for  the  Department  shall 
make  the  first  closing  statement.  AiH>el- 
lant  shall  have  the  right  of  last  clos¬ 
ing  statement  and  final  rebuttal. 

(8)  After  the  contractor  or  grantee  has 
been  afforded  an  opportunity  to  be  heard, 
the  Hearing  Officer  shall  make  a  written 
determination  on  the  evidence  presented. 
If  it  is  proposed  that  the  sanction  include 
an  affiliate,  the  Hearing  Officer  shall  nile 
specifically  on  the  proposal  issuing  and 
including  the  grounds  upon  which  this 
decision  rests. 

(9)  The  Hearing  Officer’s  determina¬ 
tion  shall  be  final  imless  within  30  das^ 
the  Secretary  decides,  as  a  matter  of  dis¬ 
cretion,  to  review  the  findings  of  the 
Hearing  Officer  or  to  have  the  findings 
reviewed  by  a  designee  of  the  Secretary. 
Any  party  may  request  such  a  review  in 
writing  within  10  days  of  receipt  of  the 
Hearing  Officer’s  determination. 

(10)  Where  a  review  is  granted,  the 
determination  by  the  Secretary,  or  the 
Secretary’s  designee  shall  be  based  on 
the  record  of  the  Initial  hearing  and 
shall  fully  recite  the  evidentiary  grounds 
upon  which  the  Secretary’s  determina¬ 
tion  is  made. 

(11)  Each  determination  shall  become 
a  part  of  the  record. 

(12)  Notice  of  the  determinatiwi  by 
the  Secretary,  or  the  Secretary’s  des¬ 
ignee,  shall  be  given  in  writing,  signed  by 
the  Secretary  or  the  Secretary’s  designee 
and  transmitted  by  registered  mail, 
return  receipt  requested. 

(13)  Formal  rules  of  evidence  and  pro¬ 
cedure  applicable  to  a  proceeding  in  a 
Court  of  Law  will  not  be  applied.  Parties 
may  object  to  clearly  irrelevant  material, 
but  technical  objections  to  testimony  as 
used  in  a  court  of  law  will  not  be  sus¬ 
tained. 

( 14)  The  hearing  officer,  in  the  conduct 
of  the  hearing,  has  the  power  among 
others,  to: 

(i)  Hold  conferences  to  settle,  simplify, 
(H*  fix  the  Issues  in  a  proceeding,  or  to 
consider  other  matters  that  may  aid  in 
the  expeditious  disposition  of  the  pro¬ 
ceeding  by  consent  of  the  parties  or  upon 
his  own  motion; 

(ii)  Require  parties  to  state  their  posi¬ 
tion  with  respect  to  the  various  Issues  in 
the  proceeding; 

(ill)  Require  parties  to  produce  for  ex¬ 
amination  those  relevant  witnesses  and 
documents  imder  their  control; 

(iv)  Rule  on  moticms,  and  other  pro¬ 
cedural  items  on  matters  pending  before 
him; 

(v)  Regulate  the  course  of  the  hear¬ 
ing  and  conduct  of  participants  therein; 

(vi)  Examine  and  cross-examine  wit¬ 
nesses,  and  introduce  into  the  record 
documentary  or  other  evidence; 

(vii)  Receive,  rule  on,  exclude,  or  limit 
evidence,  and  limit  lines  of  questioning 
or  testimony  which  are  irrelevant,  imma¬ 
terial  or  unduly  repetitious; 

(vlii)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before  him ; 

(lx)  Impose  an>ropriate  sanctions 
against  any  party  or  person  failing  to 


obey  an  order  under  these  procedures 
which  sanctions  may  Include: 

(A)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  him 
from  Introducing  designated  matters  in 
evidence; 

(B)  Excluding  all  testimcmy  of  an  un¬ 
responsive 'or  evasive  witness,  or  deter- 
minhig  that  the  answer  of  such  witness, 
if  given,  would  be  unfavorable  to  the 
party  having  control  over  him;  and 

(C)  Expelling  any  party  or  person  from 
further  participation  in  the  hearing. 

(x)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional 
matters  of  judicial  notice. 

(xi)  Administer  oaths  of  affirmation. 

(xii)  Rule  on  requests  by  the  public 
to  attend  the  hearing. 

(d)  Notice  to  Inspector  General.  Im¬ 
mediately  upon  issuance  of  a  Final  De¬ 
termination  by  the  Hearing  Officer  which 
imposes  an  Administrative  Sanction  on 
an  appellant,  the  Inspector  General  shall 
be  so  notified  on  forms  provided  by  his 
office.  Notice  of  a  Secretarial  Determi¬ 
nation  issuing  from  an  appeal  of  the  de¬ 
termination  of  the  Hearing  Officer  shall 
be  sent  upon  issuance  to  the  Office  of  In¬ 
spector  General. 

(e)  Notice  of  Field  Offices.  Where  a 
sanction  has  been  invoked  by  an  Assist- 
ane  Secretary,  each  field  office  shall  be 
notified  in  writing  of  such  Determina- 
ti(His.  Such  notice  shall  include: 

(1)  The  name  of  the  party  and  affil¬ 
iates,  if  any,  against  whom  the  sanction 
is  invoked. 

(2)  The  address  of  the  party,  and  af¬ 
filiates  where  appropriate. 

(3)  The  effect  of  the  sanction. 

(4)  The  ducation  of  the  sanction. 

(f)  Rescission  and  reinstatement.  (1) 
Request  for  reinstatement.  Any  contrac¬ 
tor  or  grantee  against  whom  an  admin¬ 
istrative  sanction  has  been  invoked  may 
in  writing  request  reinstatement  by  the 
official  who  invoked  the  administrative 
sanction  any  time  after  six  months  from 
the  date  of  such  determination.  No  sub¬ 
sequent  request  for  reinstatement  will  be 
considered  less  than  six  months  after  the 
previous  request  is  denied.  When  two  re¬ 
quests  for  reinstatement  have  been  de¬ 
nied,  the  applicant  is  entitled  to  a  hear¬ 
ing  of  the  denial  in  accordance  with  this 
section. 

(2)  Consiiltation  by  Field  offices  and 
Assistant  Secretaries.  Upon  receipt  of  a 
request  for  reinstatement,  the  appropri¬ 
ate  Field  Officer  and  Assistant  S^retary 
shall  confer  with  regard  to  the  merits 
of  the  request.  ITie  official  who  imposed 
the  sanction  shall  promptly  submit  a 
recommendation  concerning  the  rein¬ 
statement.  If  there  is  disagreement  be¬ 
tween  the  Assistant  Secretary  and  the 
Field  Officer,  the  issue  shall  be  referred 
to  the  Secretary  for  final  resolution  of 
the  request  for  reinstatemait. 

(3)  Reinstatement  procedures.  The 
procedures  for  reinstatement  are  sub¬ 
stantially  similar  to  those  invoked  In  the 
Initial  proceedings.  Conduct  of  the  re¬ 
instatement  proceedings  shall  be  the  re¬ 


sponsibility  of  the  official  who  Imposed 
the  sanction.  In  reaching  his  determlna-  . 
tlon  regarding  reinstatement  the  official 
must  be  satisfied  that  it  is  in  the  best 
Interest  of  the  Government  to  reinstate 
and  also  be  persuaded  from  the  assur¬ 
ances  of  the  party  concerned  that  he 
understands  the  requirements  of  the 
statutes  and  the  administrative  rules 
and  regulations  and  that  he  will  comply 
with  them  in  the  future. 

(4)  Grounds.  Except  as  otherwise  pro¬ 
vided  by  statute,  a  party  may  be  rein¬ 
stated  subject  to  tols  paragraph  (f) 
upon  the  submission  of  an  application, 
supported  by  dociunentary  evidence,  set¬ 
ting  forth  appropriate  gromids  for  the 
granting  of  relief  such  as  newly  discov¬ 
ered  material  evidence,  reversal  of  a  con¬ 
viction,  bona  fide  change  of  ownership 
or  management,  or  the  elimination  of 
the  causes  for  which  the  ddbarment  was 
Imposed. 

(5)  Notice.  When  an  Administrative 
Sanction  has  been  rescinded  a  report 
thereof  shall  be  forwarded  to  the  Inspec¬ 
tor  General  Notice  of  reinstatement 
shall  be  forwarded  to  the  party  so  rein¬ 
stated  by  the  office  taking  the  reinstate¬ 
ment  action. 

(g)  Hearing  Officers.  A  Hearing  Officer 
Panel  shall  be  established  and  shall  con¬ 
sist  of  not  less  than  six  attorneys  ap¬ 
pointed  by  the  Geno^  Counsel. 

(h)  Precedence  of  statutes  and  Execu¬ 
tive  Orders.  Where  an  office  of  the  De¬ 
partment  is  required  by  statute  or  Execu¬ 
tive  Order  to  follow  administrative  sanc¬ 
tion  procedures  that  may  differ  from 
the  requirements  of  this  part,  the  statu¬ 
tory  or  Executive  order  procedures  shall 
take  precedence.  The  appropriate  liaison 
officer  shall  provide  the  Inspector  Gen¬ 
eral  with  such  statutes  or  Executive  or¬ 
ders  and  all  implementing  materials. 

(i)  Intervention.  At  hearings  con¬ 
ducted  pursuant  to  this  section,  any 
member  of  the  public  having  an  Interest 
in  the  matter  may  request  participation 
in  the  hearing.  Participation  will  be 
limited  to  (1)  reviewring  case  files,  (2)  re¬ 
ceiving  advance  notice  of  hearings,  (3) 
attending  hearings,  (4)  filing  written 
briefs  on  the  Issues  presented,  and  (5) 
testifying  when  siimmoned  in  writing  by 
the  Department  or  the  Appellant. 

(j)  Scheduling  information.  The  Gen¬ 
eral  Counsel  shall  maintain  a  current 
schedule  of  all  matters  that  have  been 
set  for  hearing.  This  information  shall 
be  available  to  the  public  upon  request. 

§24.11  Suspension. 

Suspension  is  a  drastic  action  and,  as 
such,  shall  not  be  based  upon  an  imsup- 
ported  accusation.  In  assessing  whether 
adequate  evidence  exists  for  invoking  a 
susp^ision,  consideration  shall  be  given 
to  the  amoimt  of  credible  evidence  which 
is  available,  to  the  existence  or  absence 
of  corroboration  as  to  Important  allega¬ 
tions,  as  well  as  to  the  inferences  which 
may  properly  be  drawn  from  the  exist¬ 
ence  or  absence  of  affirmative  facts.  Hils 
assesanent  shall  include  an  examination 
of  basic  documents,  such  as  contracts.  In¬ 
spection  reports  and  ccnrespondence.  A 
suspension  may  be  modified  by  the  office 
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invoking  tiie  sanction  whenever  it  Is  de¬ 
termined  to  be  In  the  interest  of  die 
Government  to  do  so, 

§  24.12  Causes  and  conditions  under 
which  contractors  or  grantees  niay^  be 
suspended. 

(a)  The  Assistant  Secretaries  may,  in 
the  interest  of  the  Government,  suspend 
a  contractor  or  grantee: 

(1 )  Suspected,  upon  adequate  evidence, 
of — 

(1)  Commission  of  fraud  or  a  criminal 
offense  as  an  incident  to  obtaining,  at¬ 
tempting  to  obtain  a  public  contract,  or 
in  the  p)erformance  of  Government  busi¬ 
ness  or  contractual  dealings. 

(ii)  Violation  of  the  Federal  antitrust 
statutes  arising  out  of  the  submission  of 
bids  and  proposals;  or 

(iii)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  receiving  stolen 
property,  violation  of  the  Organized 
Crime  Control  Act  of  1970  or  any  other 
offense  indicating  a  lack  of  business  in¬ 
tegrity  or  business  honesty,  which  seri- 
oudy  and  directly  affects  the  question  of 
present  responsibility;  or 

(2)  For  other  causes  of  such  serious 
and  CMnpelling  nature,  affecting  respon¬ 
sibility  as  may  be  determined  in  writing 
by  the  appropriate  Assistant  Secretary  to 
warrant  suspension.  Among  such  causes 
are  cases  where  the  contractor  or  grantee 
is  suspected,  upon  adequate  evidence  of — 

(i)  Violation  of  any  law,  regulation,  or 
procedure  relating  to  the  application  for 
financial  assistance,  insurance  or  guar¬ 
antee  or  to  the  performance  of  obliga¬ 
tions  incurred  pursuant  to  a  grant  of  fi¬ 
nancial  assistance  or  conditional  or  final 
commitment  to  insure  or  guarantee. 

(ii)  Making  or  procming  to  be  made 
any  false  statement  for  the  purpose  of 
influencing  in  any  way  the  action  of  the 
Department. 

(b)  A  suspension  invoked  by  another 
agency  for  any  of  the  causes  set  forth 
in  imragraph  (a)  (1)  and  C2)  of  this 
section  may  be  the  basis  for  the  imposi¬ 
tion  of  a  concurrent  suspension  by  the 
Department. 

(c)  An  outstanding  indictment  of  a 
contractor  or  grantee,  or  the  naming  of 
a  contractor  or  grantee  as  an  unindicted 
oo-consplrator  is  adequate  evidence  of 
suspected  criminal  conduct  and  may  be 
the  basis  for  Imposition  of  a  suspension. 

§  24.13  Period  and  scope  of  suspension. 

Va)  Period  of  suspension.  All  suspen¬ 
sions  shall  be  for  a  temporary  period 
pending  the  completion  of  an  investiga¬ 
tion  and  such  administrative  or  legal 
proceedings  as  may  ensue.  In  cases  in¬ 
volving  suspected  violations  of  Federal 
law  where  prosecutive  action  has  not 
been  initiated  by  the  Department  of  Jus¬ 
tice  within  12  months  from  the  date  of 
the  notice  of  suspension,  the  suspension 
shall  be  terminated  luUess  an  Assistant 
Attorney  General  or  a  United  States  At¬ 
torney  requests  continuance  for  an  ad¬ 
ditional  six  months.  Notice  of  the  pro¬ 
posed  removal  of  the  suspension  shall  be 
given  to  the  Department  ot  Justice  30 
days  prior  to  the  expiration  of  the  12- 
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month  period.  In  no  event  ^aU  a  sus¬ 
pension  continue  beyond  18  months  un¬ 
less  prosecutive  action  has  been  initiated 
within  that  period.  Whenever  prosecu¬ 
tive  action  has  been  initiated,  the  sus¬ 
pension  may  continue  imtil  the  admin¬ 
istrative  or  legal  proceedings  are  com¬ 
pleted.  Consideration  may  be  given  to 
debarment  in  accordance  with  §  24.10  in 
conjunction  with  the  susi>ensk>n  proce¬ 
dure. 

(b)  Scope  of  suspension.  (1)  Suspen¬ 
sion  may  include  all  known  affiliates  of 
a  contractor  or  grantee. 

(2)  A  decision  to  include  known  af¬ 
filiates  in  a  proposed  suspension  is  an 
individual  determination  and,  as  such, 
must  be  made  on  a  case-by-case  basis. 
Among  the  factors  to  be  considered  in 
making  this  determination  are  (i)  likeli¬ 
hood  of  the  affiliate’s  knowledge  of  or 
participation  in  the  suspected  improper 
conduct,  and  (ii)  the  impact  of  its  sus¬ 
pension  on  Department  programs. 

(3)  The  criminal,  fraudulent,  or  other 
seriously  improper  conduct  of  an  indi¬ 
vidual  may  be  imputed  to  the  organiza¬ 
tion  with  which  he  is  connected  when  the 
Inlpropriety  involved  was  performed 
within  the  course  of  his  official  duty,  or 
with  knowledge  or  approval  of  the  or¬ 
ganization. 

§  24.14  Restricliuns  during  period  of 
suspension. 

During  a  period  of  suspension  of  a 
contractor  or  grantee  the  following  pol¬ 
icies  and  procedures  shall  be  applicable: 

(a)  Bids  and  proposals  for  financial 
assistance  shall  not  be  solicited  from 
suspended  contractors  or  grantees.  If  re¬ 
ceived.  bids  and  proposals  shall  not  be 
considered  and  awards  for  contracts 
shall  not  be  made  to  suspended  con¬ 
tractors  or  grwtees  unless  it  is  deter¬ 
mined  by  the  Department  to  be  clearly 
in  the  best  interest  of  the  <]k>vemment. 
A  determination  to  consider  such  bids 
and  make  such  awards  shall  include  con¬ 
sideration  of  luiique  value  of  the  bidder’s 
services  and  the  degree  to  which  the  sus¬ 
pected  improper  conduct  reflects  upon 
the  bidder’s  cai>acity  to  serve  the  Depart¬ 
ment. 

(b)  Suspended  contractors  will  be  sub¬ 
ject  to  the  provisions  of  §  24.8  regarding 
restrictions  on  subcontractors. 

§  24.15  Notice  of  suspension. 

(a)  The  contractor  or  grantee  con¬ 
cerned  shall  be  furnished  by  registered 
or  certified  mail,  return  receipt  re¬ 
quested,  a  written  notice  of  the  suspen¬ 
sion  by  the  appropriate  Assistant  Secre¬ 
tary  within  10  days  after  the  effective 
date  of  the  suspension.  The  notice  shall 
state  as  follows: 

,  (1)  Basis  of  the  action.  The  suspen¬ 

sion  is  based  (i)  on  the  information  that 
the  contractor  or  grantee  has  committed 
irregularities  of  a  serious  nature  In  busi¬ 
ness  detdings  with  the  Government,  or 
(ii)  on  irregularities  which  seriously  re¬ 
flect  on  the  propriety  of  further  dealings 
of  the  contractor  or  grantee  with  the 
Government.  The  irregularities  should 
be  described  in  general  terms  without 
disclosing  the  Government’s  evidence. 
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(2)  The  suspension  is  for  a  temporary 
period  pending  the  completi<Hi  oi  an  in- 
ves^ation  by  the  Department  and/or 
any  other  Federal  Agency  and  such  ad¬ 
ministrative  or  legal  proceedings  as  may 
ensue. 

(3)  Bids  and  proposals  for  partici¬ 
pation  in  any  Department  programs  will 
not  be  solicited  from  the  contractor  or 
grantee  and,  if  received,  will  not  be  con¬ 
sidered  for  award  unless  determined  by 
the  Department  to  be  in  the  best  interest 
of  the  Government. 

(4)  The  suspended  party  is  entitled  to 
request  an  opportunity  to  be  heard  and 
represented  by  counsel  in  accordance 
with  §  24.10  of  this  part. 

(b)  Where  a  matter  has  been  referred 
to  the  Department  of  Justice,  the  Depart¬ 
ment  shall  not  give  further  information 
to  the  conteactors  or  grantees  concerning 
the  reasons  for  suspensicxi  beyond  that 
stated  in  the  notice  of  suspension  set 
forth  in  this  section  imtil  the  Department 
of  Justice  has  been  advised  of  the  in¬ 
quiry  and  acquiesces  in  any  such  dis¬ 
closure. 

(c)  For  the  purposes  of  ccanpliance 
with  this  section,  notice  shall  te  con¬ 
sidered  to  have  been  received  by  the  ad¬ 
dressee  if  the  notice  is  properly  mailed 
to  the  last  known  address  of  such 
addressee. 

§24.16  Other  sanctions. 

(a)  Except  for  provisions  for  with¬ 
drawal  of  mortgagee  approval  by  the 
Mortgagee  Review  Board  (24  CPR  Part 
25) ,  all  sanctions  not  authorized  by  this 
Part  24  are  hereby  repealed.  ’This  in¬ 
cludes  but  is  not  limited  to: 

(1)  Unsatisfactory  risk  determination 
(24  CFR  200.200). 

(2)  Precautionary  measures  (24  CPR 
200.205-200.208) . 

(3)  Restrictions  pending  correction  of 
construction  deficiences  (HUD  Handbook 
4080.1,  par.  2-3) . 

(4)  Refusal  of  participation  imder  sec¬ 
tion  512  (24  CFR  200.190-200-195). 

(5)  Warning  letters  (HUD  Handbook 
4080.1,  par.  2-2) . 

(6)  Dealer  approval  (24  CTR  201.615- 
201.620) . 

(b)  Limitations  on  pcu'ticipation  of  a 
contractor  or  grantee  imposed  prior  to 
the  effective  date  of  these  regulations 
imder  an  ancillary  procedure  shall  not  be 
modified  unless  a  final  determination 
under  §  24.10(c)  (10)  so  requires. 

(c)  Procedures  under  S  24.17  may  be 
utilized  to  effect  the  sanctions  repealed 
under  this  section. 

§  24.17  Temporary  denial  of  parlici- 
pation ;  conditional  participation. 

(a)  Causes  and  conditions  under  which 
a  temporary  denial  of  participation  may 
be  invoked. 

(1)  An  Area  Director,  Insuring  Officer 
Director  or  Regional  Administrator  may 
issue  an  order  which  denies  the  partici¬ 
pation  in  Department  programs  of  a  con¬ 
tractor  or  grantee, 

(2)  Causes  for  denial  of  participation 
shall  include; 

(i)  Adequate  evidence  that  approval  of 
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«n  ai^cant  for  insurance  would  oe  an 
unsatlsfactoiT  risk, 

(ii)  Adequate  evidence  of  Irregulari¬ 
ties  In  contractor’s  or  grantee’s  past  per¬ 
formance  In  a  Department  program, 

(ill)  Failure  of  a  contractor  or  grantee 
to  rriAintAin  prerequisites  of  eligibility  to 
participate  In  a  Dei>artment  prc^ram. 

(Iv)  Causes  under  S  24.12(a)  of  this 
part. 

(3)  Period  and  scope  of  temporarj*  de¬ 
nial  of  participation. 

<i)  A  denial  of  participation  Is  limited 
to  the  program  imder  which  the  offense 
occurr^. 

(ii)  Denial  of  participation  shall  be 
for  a  temporary  period  pending  correc¬ 
tion  or  dismissal  of  the  grounds  for  the 
denial,  demonstration  by  the  contractor 
or  grantee  that  it  is  in  the  best  interest 
of  the  Government  to  resiune  business 
with  such  contractor  or  grantee,  or  com¬ 
pletion  of  an  investigation  and  such  legal 
proceedings  as  may  ensue. 

(ill)  Denial  of  participation  to  affiliates 
shall  be  in  accordance  with  S  24.13(b)  of 
this  part. 

(iv)  Restrictions  Imposed  by  a  denial 
of  participation  shall  not  extend  beycmd 
the  Jurisdiction  of  the  official  invoking 
the  deniaL 

(4)  Notice  of  temporary  denial  of 
participation. 

(I)  A  contractor  or  grantee  shall  be 
furnished  by  registered  or  certified  mail, 
return  receipt  requested,  a  wrritten  no¬ 
tice  of  the  action  by  the  Area  Director, 
Insuring  Office  Director  or  Regional  Ad¬ 
ministrator.  The  denial  ^lall  be  effective 
as  of  the  date  of  the  notice. 

(II)  The  notice  shall  clearly  state  the 
groimds  upon  which  the  action  is  based 
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and  shall  explain  the  temporary  nature 
of  the  action  In  accordance  with  para¬ 
graph  (a)  (3)  of  this  section. 

(Ill)  The  notice  shall  explain  the  Im¬ 
pact  of  the  action  <m  the  contractor’s  or 
grantee’s  participation  In  Department 
programs  specifying  the  program  In¬ 
volved  and  the  geographical  area  affect¬ 
ed  by  the  action. 

(iv)  The  notice  shall  advise  the  c(m- 
tractor  or  grantee  that  a  request  may  be 
made  in  wrriting  to  the  official  invoking 
the  action  for  an  opportunity  to  re¬ 
quest  reconsideration  of  the  decision. 

(5)  Conference  for  reconsideration. 

(1)  Upon  receipt  of  a  request  for  re¬ 
consideration  the  official  imposing  the 
action  shall  promptly  arrange  a  confer¬ 
ence  with  the  ccmtractor  or  grantee  to 
reconsider  the  order. 

(ii)  The  contractor  or  grantee  may  be 
represented  by  counsel  and  may  present 
all  relevant  materials  to  the  official. 

(ill)  After  consideration  of  the  ma¬ 
terials  presented,  the  official  shall  In 
writing  advise  the  contractor  or  grantee 
of  his  decision  to  withdraw,  modify  or 
affirm  his  order. 

(Iv)  Where  the  decisicm  is  to  affirm 
the  order,  the  contractor  or  grantee  may 
appeal  in  accordance  with  provisions  of 
S  24.10(b)  of  this  part,  except  that  the 
request  shall  be  addressed  to  the  Assist¬ 
ant  Secretary  having.  Jurisdiction  of  the 
program  concerned. 

(b)  Causes  and  conditions  xmder 
which  conditional  participation  may  be 
Invoked. 

(1)  An  Area  Director,  Insuring  Office 
Director  or  Regional  Administrator  may 
issue  an  order  of  conditional  participa¬ 
tion  to  a  contractor  or  grantee. 


(2)  Causes  for  an  order  of  conditional 
partlciiMdion  shall  Include: 

(D  Failure  to  proceed  In  accordance 
with  Department  spedfications. 

^(11)  Adequate  evidence  that  require¬ 
ments  of  a  grant  or  contract  will  not  be 
satisfied  upon  completion, 

(ill)  Adequate  evidence  that  there  may 
be  c<mstruetion  deficiencies  In  ongoing 
projects. 

(3)  Period  and  scope  of  an  order  of 
conditional  participation. 

(i)  An  order  of  conditional  participa¬ 
tion  Is  limited  to  the  program  imder 
which  the  offense  occurred. 

(ii)  An  order  of  conditional  partici¬ 
pation  shall  apply  to  affiliates  In  accord¬ 
ance  with  S  24.13  <b)  of  this  part. 

(iii)  Conditional  participation  shall  be 
for  a  temporary  period  pending  satisfac¬ 
tion  of  the  conditions  leading  to  Issuance 
of  the  order. 

(iv)  Restrictions  Imposed  by  condi¬ 
tional  participation  shall  not  extend  be¬ 
yond  the  Jurisdiction  of  the  <^cial  is¬ 
suing  the  order. 

(4)  Notice  of  conditional  participation. 
Issuance  of  an  order  of  conditional  par¬ 
ticipation  shall  be  In  acconlance  with 
S  24.17(a)  (4)  of  this  section. 

(5)  Conference  far  reconsideration. 
Procedures  for  a  request  for  reconsidera¬ 
tion  of  an  order  of  conditional  psurtici- 
pation  shall  be  in  accordance  with  S  24.17 
(a)(5)  of  this  section. 

Issued  December  6, 1976. 

John  B.  Rhinelander, 

Under  Secretary  of  Housing 
and  Urban  Development. 
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